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JUDICIAL DECISIONS ON PUBLIC LAW 

ROBERT E. CTJSHMAN 

University of Illinois 

Aliens — Naturalization — Continuity of Residence. United States v. 
Jorgenson. (U. S. District Court. December 2, 1916. 241 Fed. 
412.) An alien who begins his residence in the United States and after 
an interval of five years makes application for naturalization, has not 
forfeited his right thereto because in the meantime, without intending 
to abandon his domicile in the United States, he spent a considerable 
period of time in the canal zone in the employ of the isthmian canal 
commission. 

Alien Enemies — Naturalization — Time of Application. United States 
v. Meyer. (U. S. Circuit Court of Appeals. April 12, 1917. 241 Fed. 
305.) In re Jonasson. (U. S. District Court. April 28, 1917. 241 Fed. 
723.) In re Kreuter. (U. S. District Court. May 25, 1917. 241 Fed. 
985.) In re Nannanga. (U. S. District Court. July 5, 1917. 242 
Fed. 737.) In re Haas (U. S. District Court. July 16, 1917. 242 
Fed. 739.) 

The defendant in the case of United States v. Meyer was a 
native of Germany. On January 5, 1917 he filed his petition to 
become a citizen of the United States. At the time of the hearing 
in court on this petition which, by the provisions of the statutes 
must take place after an interval of at least ninety days, a state of 
war existed between the United States and Germany. Section 2171 
of the Revised Statutes provides that "No alien who is a native citi- 
zen or subject, or a denizen of any country, state, or sovereignty with 
which the United States are at war, at the time of his application, 
shall be then admitted to become a citizen of the United States." 
The circuit court of appeals decided in this case that the "time of 
his application" means the time of filing the petition rather than the 
time of the hearing on the petition. The defendant was accordingly 
admitted to citizenship. The court pointed out that prior to 1906 the 
filing of the petition and the hearing on it were contemporaneous and 
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the apparent intention of congress in requiring the ninety day interval 
was to allow the government to investigate the antecedents of the 
petitioner and his witnesses. It was held to be the fair and reason- 
able construction of the statute that the application was completed 
as soon as the petition was filed. In the case of In re Kreuter the 
United States district court for the southern district of California fol- 
lowed the decision in United States v. Meyer, as did the United States 
district court for the southern district of Georgia in the case of In re 
Nannanga. The United States district court in Maryland, however, 
declined to be bound by the decision of the circuit court of appeals, 
and in the case of In re Jonasson refused to naturalize a German 
citizen whose petition for citizenship was filed less than ninety days 
before the declaration of a state of war. The same view was also 
adopted by the United States district court for the northern district 
of Texas in the case of In re Haas. 

Alien Enemies — Protection of Property Rights in War Time. Posselt 
v. D'Espard. (New Jersey Equity. April 21, 1917. 100 Atl. 893.) 
The complainants sought relief in equity, to prevent the defendants 
from deliberately wrecking a New Jersey corporation of which the 
complainants are stockholders. The defendants raised the prelimi- 
nary objection to the prosecution of the cause on the ground that the 
action was brought by alien enemies. The individual complainant 
is a subject of Germany residing in this country who has taken out 
his first naturalization papers. Joined with him in the action was a 
German corporation which was the majority stockholder in the New 
Jersey corporation. In the judgment of the court the degree of pro- 
tection to be accorded to the liberties and property of alien enemies 
must be regarded as a matter of public policy. The President's proc- 
lamation declaring a state of war set forth that policy. "The Presi- 
dent has very carefully distinguished between the German govern- 
ment and the German people, and the sins of that government ought 
not to be visited upon the people except so far as the legitimate inter- 
ests of the United States require." There is no national interest de- 
manding the withdrawal of judicial protection from the property of 
alien enemies resident here or abroad. "Tolerance is the keynote of 
the President's proclamation, and by that I am bound." 

Alien Enemy — Suspension of Right to Sue During the War. Pletten- 
berg, Holthaus and Co. v. I. J. Kalmon and Co. (U. S. District 
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Court. May 21, 1917. 241 Fed. 605.) The plaintiffs who are citi- 
zens and residents of Germany brought action prior to the declaration 
of a state of war between the United States and Germany to recover 
certain moneys owed to them by the defendants. The defendants 
sought a dismissal of the suit on the ground that the plaintiffs had be- 
come alien enemies. The court recognized the importance of not ac- 
cording to the plaintiffs a form of relief which might enhance the 
strength or resources of an enemy power but was of the opinion that 
the interests of the United States would be adequately protected if the 
plaintiff's suit were suspended until the restoration of peace. The 
action was accordingly not dismissed but ordered continued. 

Congress — Power to Punish for Contempt. Marshall v. Gordon. 
(United States. April 23, 1917. 37 Sup. Ct. Rep., 448.) This case 
involved the right of the house of representatives to punish for con- 
tempt a district attorney of the United States for publishing in the 
newspapers statements regarding a committee of the house which were 
defamatory in character and reflected upon the dignity and integrity 
both of the committee and the house. 

The court held that the house of representatives has no such power. 
There is no definite grant of such authority in the Constitution and to 
establish it by implication would necessitate a repudiation of the 
fundamental theory of the separation of powers in the national govern- 
ment since it would involve the conferring of judicial authority upon 
the legislative branch of the government. After an elaborate review 
of the previous cases relating to this point the court declares that the 
houses of congress enjoy the power of punishing for contempt only 
where the exercise of such power is necessary for self preservation. 
The contempt alleged in the present case was not of this character 
but related merely to the effect of the obnoxious letter upon the public 
mind. 

Conscription — Constitutionality of the National Draft Act. Claudius 
v. Davie. (California. May 29, 1917. 165 Pac. 689.) The con- 
tention that the national draft' act violates the thirteenth amend- 
ment to the Constitution of the United States and also the clause of 
the constitution of California forbidding slavery and involuntary servi- 
tude is dismissed in this case with the terse comment that "the claim 
is utterly without merit." 
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Constitutional Amendments — Time of Taking Effect. Reade v. City 
of Durham. (North Carolina. May 30, 1917. 92 S. E. 712.) The 
constitution of North Carolina provides that constitutional amend- 
ments, after being passed by the requisite majority of the two houses 
of the legislature, shall be submitted to the people of the state at the 
next general election in "such manner as may be prescribed by law." 
It further stipulates that "in event of their adoption by a majority 
of the votes cast, such amendment or amendments shall become a 
part of the constitution of the state." The legislature passed a statute 
submitting to the people three amendments, one of which placed re- 
strictions upon the power of the legislature to pass special legislation 
upon certain specified topics, and provided that, if adopted, the amend- 
ments should go into effect on January 10, 1917. The amendments 
were adopted at the general election in November, 1916. On January 
9, 1917, the legislature passed a special law applicable to the city of 
Durham dealing with one of the topics enumerated in the amendment 
referred to. In a taxpayer's action it was urged that the constitution 
gave the legislature no power to fix a time for going into effect of amend- 
ments and that the amendments mentioned had gone into effect imme- 
diately after the election in November and that the statute was ac- 
cordingly void by reason of its being in conflict with the new constitu- 
tional provision. The court repudiated this view. Under such an 
interpretation an amendment would be legally binding before the votes 
on it were counted if those votes proved later to be in favor of the 
amendment. Such a rule would be unreasonable. The time of going 
into effect is as much a part of the submission as the amendments 
themselves and it was held to be within the authority of the legislature 
to determine that time. The people adopted the amendments with the 
full knowledge that they would be put into force at the time arranged 
for by the legislature and the precedents of other states support the 
view that such time may be arranged for by statute. 

Constitutional Convention — Power of Legislature to Call. Bennett v. 
Jackson. (Indiana. July 13, 1917. 116 N. E. 921.) This was a 
taxpayer's action setting up the unconstitutionality of the act of 1917 
providing for the election of delegates to a constitutional convention 
to revise the constitution of Indiana and such parts of the act of the 
same year conferring a partial right of suffrage upon women as gave 
them the right to vote for delegates to such convention. The decision 
of the court regarding the validity of the first of these acts made it 
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unnecessary to consider that of the second. Previous decisions have 
established the right of the courts to determine the legitimacy of the 
action of the legislature in calling a constitutional convention. Such 
action is not strictly legislative in character and it must therefore find 
its sanction either in the constitution or in some direct authorization 
from the people who, under the bill of rights, retain their authority 
to alter the organic law of the state. When the state constitution is 
silent upon the subject of the calling of a convention, and this is the 
case in Indiana, if there is a well established custom or rule in the 
matter such custom or rule must prevail. The usage in most states 
and in Indiana has been to submit the question of calling a constitu- 
tional convention to a vote of the people. Such a referendum was 
held in 1914 and resulted in an overwhelming vote against the call- 
ing of the convention. No subsequent expression of the popular will 
has occurred and this must accordingly be regarded as a binding man- 
date upon the legislature until reversed by a later popular vote. The 
statute providing for the election of delegates to the convention is 
accordingly unconstitutional. 

Counties — Classification by Population — Local and Special Laws. 
Commonwealth v. Gumbert. (Pennsylvania. February 26, 1917. 
100 Atl. 990.) This case involved the constitutionality of an act 
requiring "counties now or hereafter containing a population of 
750,000, and not more than 1,200,000 inhabitants" to establish and 
maintain schools for delinquent girls. The statute was held invalid 
as being a special and local law inasmuch as the classification of coun- 
ties involved was defective. The only legitimate method of classify- 
ing counties was declared to be by population but such classification 
must rest either upon a necessity "springing from a great or urgent 
public convenience" or must arise "from peculiarities clearly distin- 
guishing those of one class from each of the other classes." The classi- 
fication here involved is defective from both points of view. The law 
is designed to apply to Allegheny county alone. It excludes Phila- 
delphia county as being above the 1,200,000 mark and excludes every 
other county in the state as having insufficient population. The 
classification attempted by the act was both arbitrary and artificial. 

Courts — Committee of Judges to pass on questions of Appeal — Consti- 
tutionality. San Antonio and A. P. Ry. Co. v. Blair. (Texas. June 
27, 1917. 196 S. W. 502.) This case called into question the consti- 
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tutionality of a statute passed in 1917 authorizing the chief justice 
of the supreme court, or any two of the justices thereof, to designate a 
committee of three of the justices of the courts of civil appeals which 
should be empowered to pass upon petitions for writs of error except 
in certain specified cases and either grant or refuse such requests. The 
validity of the act was upheld. The court began its opinion by re- 
marking that if it had regarded the act as unconstitutional it would not 
have proceeded to put it into effect. The act did not create a new 
court but merely added to the duties of one already existing. By the 
constitution of the state it is provided that the court of civil appeals 
shall have "such other jurisdiction as may be prescribed by law." 
The right of appeal to the supreme court of the state is nowhere men- 
tioned in the constitution, nor the method of prosecuting such an 
appeal and a statute modifying it does not infringe upon any consti- 
tutional right. The purpose of the act was the salutary one of reliev- 
ing the great congestion of work resting upon the court of last resort. 

Employment Agencies — Constitutionality of Act Prohibiting. Adams 
v. Tanner. (United States. June 11, 1917. 37 Sup. Ct. Rep., 662.) 
A statute of the state of Washington made it a criminal offense to 
charge a fee to any worker for furnishing employment or information 
leading to it. In the view of the court this act was not regulatory 
but prohibitory. While there may be evils connected with private em- 
ployment agencies no such drastic action as this was justified as an 
exercise of the police power. It was held that the act infringed the 
rights of individuals under the due process clause of the fourteenth 
amendment to engage in a useful and lawful business. 

Employers' Liability — Exclusiveness of Federal Act in Interstate Com- 
merce. New York Central R. R. Co. v. Winfield. (United States. 
May 21, 1917. 37 Sup. Ct. Rep., 546.) Erie Railroad Co. v. Winfield. 
(United States. May 21, 1917. 37 Sup. Ct. Rep., 556.) In the 
first of these cases an employee of the railroad was injured through no 
negligence upon the part of any one but by reason of one of the in- 
evitable risks of his occupation. He was accorded compensation 
under the workmen's compensation law of the state of New York in 
which the injury occurred. , He was engaged in interstate commerce 
at the time of the accident and the contention of the railroad was that 
his only remedy would lie under the federal employers' liability statute 
which was exclusive in its application to all cases arising out of 
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interstate commerce. This would afford the injured man no relief 
in the present case inasmuch as the federal statute recognizes a lia- 
bility resting upon the carrier only in cases of negligence. The court 
accepted this view of the matter. It declared that the purpose of 
congress in passing the federal employers' liability act was to provide 
a uniform rule of liability for all cases involving interstate commerce 
and it was beyond the authority of a state to give effect to any law 
which would interfere with the uniform application of that act. 

The facts in the second case were substantially the same. The New 
Jersey workmen's compensation act, however, made it elective with 
the employer whether he would come under its provisions but his 
election to do so was to be inferred from his failure to state the con- 
trary. This presumption of acceptance of the act rested against the 
railroad in this case. Here again, however, the federal statute was 
held to preclude the penetration into the field of any state law and 
as no negligence could be proved the injured workman had no relief. 

Jury — Right to Trial by in Municipal Court for Misdemeanor. State 
v. Hirsch. (Vermont. May 1, 1917. 100 Atl. 877.) The defend- 
ant was convicted in a municipal court of disposing of property by 
lottery. He was tried without a jury and while he did not expressly 
waive his right to a jury trial he did not protest against its omission. 
The contention of the state that his action constituted a waiver of the 
trial raised the issue whether or not such waiver could be made under 
the constitution and existing laws. Prior to 1915 an appeal lay from 
all minor courts to the county courts where trial for all offenses 
was by jury, but in that year final jurisdiction to try certain misde- 
meanors, among them the one with which the defendant was charged, 
was conferred by statute upon the municipal courts. The constitu- 
tion of the state provides that "No person shall be convicted of an 
offense" unless by the admission of guilt or jury trial provided for. 
This clause is mandatory and leaves room for no waiver of trial by 
jury. The municipal court was accordingly without jurisdiction to 
try the defendant without a jury. 

Municipal Corporations — Constitutionality of Optional Charter Law. 
Cleveland v. City of Watertown. (New York. February 1917. 165 
N. Y. Sup. 305.) This was a taxpayers' action brought in the supreme 
court of New York to restrain the city of Watertown on the grounds of 
unconstitutionality from putting into effect the city manager plan of 
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government provided for in the optional charter law of 1914. The 
voters of the city had declared in favor of this form of government in 
an election held in 1915. The court held the optional charter law to 
be unconstitutional because it was not a completed statute when it 
left the hands of the legislature. The act contemplated the enact- 
ment by the city council of ordinances which are to replace those pre- 
viously in force and the court concluded "it is the discretion of the 
city council, therefore, and not the action of the legislature, which 
makes the statute complete." The act was also declared invalid on 
the ground that it delegated to the municipality power "to regulate 
duties that are not purely municipal, but involve the performance of 
state functions." In permitting the municipal regulation of police, 
health, charities, and tax assessment "the effect of the statute is to 
permit the city council to legislate for the state at large." A further 
defect was the failure of the act to restrict the power of the city in the 
matter of the rate of taxation as required by the state constitution. 
Inasmuch as the unconstitutional parts of the act were held to be not 
separable the whole law was declared invalid. 

Police Power — Constitutionality of Chattel Loan Law. Wessell v. 
Timberlake. (Ohio. November 21, 1916. 116 N. E. 43.) The Ohio 
chattel loan law prohibited the making of loans on plain notes, chat- 
tel mortgages, wage assignments or similar securities at a rate of in- 
terest in excess of eight per cent without first securing a license. This 
license was to be issued by the superintendent of banking only after 
the payment of a fee and the compliance with requirements designed 
to protect borrowers somewhat similar to the provisions of the blue 
sky laws. The license could be revoked by the superintendent of 
banking for violation of the law. A variety of constitutional objec- 
tions were raised by the defendant who was convicted of continuing 
in the chattel loan business without a license. The law as a whole 
was attacked in the first place as a violation of the guarantees of the 
fourteenth amendment and similar provisions of the Ohio constitution. 
The court disposed of this by pointing out that it had long been estab- 
lished that the regulation of the rate of interest and the business of 
loaning money was a proper exercise of the police power of the state. 
The machinery provided in the act for the issuance of licenses is not 
open to attack inasmuch as the duties of the superintendent of bank- 
ing in that connection are ministerial and not discretionary. The classi- 
fication of businesses involved is reasonable. The question whether 
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the procedure for the revocation of the license would work a viola- 
tion of the due process clause is not a question which the defendant 
is at liberty to raise since he never had applied for a license nor had 
one revoked. 

Police Power — License for Sale of Weapons Required by Ordinance. 
Biffer v. City of Chicago. (Illinois. June 8, 1917. 116 N. E. 182.) 
It is a reasonable exercise of the police power of the city to forbid 
the sale or disposal of deadly weapons except by persons duly licensed 
by the mayor after the payment of a fee, to require a daily report to 
the police authorities of all such weapons sold, to forbid the sale of such 
weapons to persons not having a license duly issued by the superinten- 
dent of police, and to prohibit entirely the display and advertisement 
of deadly weapons. This ordinance does not offend against the con- 
stitutional provisions guaranteeing the right to bear arms. It does 
not set up a classification which is arbitrary and unreasonable, nor 
does it confer unwarranted power upon the administrative authorities 
clothed with the power to issue and revoke the licenses provided for. 

Public Utilities — Regulation by State Commission — Control by City — 
Obligation of Contracts. City of Chicago v. O'Connell. (Illinois. 
June 7, 1917. 116 N. E. 210.) The authority of the public utilities 
commission to enforce an order affecting! the service to be rendered by 
the Chicago City Railway Company was questioned in an action brought 
by the city of Chicago. The court sustained the power of the com- 
mission. It was pointed out that under previous decisions of the 
court the requirement in the state constitution that the consent of 
the local authorities be secured to any grant of the right to construct 
or operate a street railway conferred upon the city merely the power 
to determine whether such street railways should be established and 
upon what streets. It was further held that the provisions of the 
public utilities act excepting from the control of the state commission 
municipally owned or operated public utilities did not apply to utili- 
ties which the municipality had by contract obtained the option to 
purchase at a future time as was the case with the street railways in 
question. The state legislature has full power to regulate public 
utilities directly, through a delegation of power to municipalities, or 
through subsequent recall and redelegation of such power to an agency 
such as a state commission. The city of Chicago had no authority to 
enter into permanently binding contracts with the street railway com- 
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pany which would limit the legitimate exercise of the police power 
over such public utilities and an order of the state public utilities 
commission which is a valid exercise of the police power does not 
impair the obligation of contracts because it conflicts with the terms 
of any contracts so entered into by the city. 

Statutes — Constitutionality Determined only when Necessary. Daly 
v. Garvin. (New Jersey. June 18, 1917. 101 Atl. 272.) This was 
an action in quo warranto to determine the right of the defendant to 
hold the office of city commissioner. The election was conducted 
under a system of preferential voting and resulted in the election of the 
defendant over the relator by a small plurality. In accordance with 
the terms of the statute concerning *the conduct of the election 192 
ballots were cast out because they did not contain first choice votes 
for five candidates for commissioner. The counting of these ballots 
would result in the election of the relator, who rests his case upon the 
alleged unconstitutionality of the provision requiring the discarding 
of these ballots. The court decided that the provision in question is 
not separable from the rest of the statute and that the unconstitution- 
ality of this particular part would render invalid the entire law. If the 
whole statute was void then the election itself was without legal au- 
thority. If the relator, therefore, succeeded in maintaining his con- 
tentions he would destroy not only the right of the defendant to the 
contested office but his own as well. The court accordingly refused 
to decide the constitutional question raised since it was futile to pass 
upon it. "To what end should a court consider and decide a consti- 
tutional question, which, if decided as the appellant argues it should 
be, would be of no avail to him as a suitor." 

Statutes — Emergency Clause Precluding Referendum — Infringement of 
Municipal Home Rule. Lemaire v. Crockett. (Maine. July 3, 1917. 
101 Atl. 302.) The legislature passed a statute placing the entire 
control of the police department of the city of Lewiston in the hands 
of a commission of three appointed by the governor. An emergency 
clause was appended to the act to prevent the invoking of the refer- 
endum and causing the act to take effect immediately upon its approv- 
al by the governor. The state constitution provides that the emer- 
gency clause should be attached only to such measures as are imme- 
diately necessary to the public peace, health or safety and shall not 
include an infringement of the right of home rule for municipalities. 
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It was held that this law did infringe upon the right of home rule of the 
city of Lewiston inasmuch as it ousted the city from a previously occu- 
pied field of local self government. It was accordingly unconstitu- 
tional for the legislature to attach the emergency clause to the statute. 
The state legislature, however, had unquestioned power to pass the 
act in question without the emergency clause. The emergency clause 
was held to be clearly separable from the rest of the act and conse- 
quently the validity of the statute itself was not disturbed. The 
effect of this decision, therefore, was to render the law a nonemergency 
act and permit the invoking of the referendum at any time within 
period specified in the constitution. 

War — Effect of Foreign Embargo on Contract. Thaddeus Davids Co. 
v. La Roche Chemical Works. (New York. July 13, 1917. 166 
N. Y. Supp. 179.) The defendant contracted with the plaintiff to 
supply carbolic acid crystals at a stipulated price with the condition 
attached that "Contingencies beyond our control, fire, strike, acci- 
dents to our own works or to our stock, or change in tariff, will allow 
us to cancel this contract or any part of the same at our option." The 
court decided that the defendant corporation could not avail itself of 
this option on the ground that the European countries from which it 
derived its supply placed an embargo on the exportation of carbolic 
acid crystals at the outbreak of the war. The rule of ejusdem generis 
applied to the enumeration of contingencies named in the contract 
would preclude placing the embargo within that list. 



